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Among the constitutional responsibilities entrusted to the Senate, none is more
critical to the well-being of our democracy than providing advice and consent on
Presidential nominations.

— Minority Leader Tom Daschle, March 8, 2000

No one will be here forever. All will leave at some time. When we leave, we can only
look back and say: What kind of service did we give? Did we put the country's
interestsfirst? Or did we put partisan interest first? Did we put integrity first, or did
we play behind the scenes and do things that were wrong?

— Ranking Judiciary Committee Member Patrick Leahy, September 21, 1999

One of the things that most Republicans and Democrats ought to be able to agree on
iswhat [then-]Governor Bush said: Do it and vote them up or down in 60 days.
Let's make a decision.

— Senator Leahy, duly 25, 2000

On May 9, 2001, President Bush sent hisfirgt batch of judiciad nominations to the Senate for
congderation. One year later, 3 of the 11 nominees have been confirmed, the other 8 are yet to have even
ahearing. Of the three that have been confirmed, two were Democrats who were previoudy nominated
by Presdent Clinton. Compare the record of this Senate with that of previous Senates. Presidents
Clinton, G.H.W. Bush, and Reagan had 90, 93, and 98 percent, respectively, of their nominees confirmed
during their first two yearsin office. This Senate has confirmed just over one-haf of Presdent Bush's
nominees.

What follows is a collection of statements from the Congressional Record al made by Senate
Democrats during the 106" Congress when their president was making the nominations and the



Republicans were in control of the Senate. It would seem that if Democrats stood by whet they said then,
that the current backlog of Bush judicia nominations would be nonexigtent.

What Democrats Said About Vacancy Rates and Judicial Emergencies

[Note that as of May 9, 2002, the number of existing vacanciesis 84 — 10.3 percent of the Federa
Judiciary. Of the current vacancies, at least 35 (gpproximately 10 percent) are considered judicia
emergencies. Of President Bush' s 100 judicid nominations, 44 percent await Senate confirmation.]

> SEN. DASCHLE: One might assume we have no pressing need for Federd judges. In fact, just
the opposite istrue. Today, there are 76 vacancies on the Federd bench. Of those 76 vacancies,
29 have been empty 0 long they are officidly classified as“judicid emergencies” Thefalureto
fill these vacanciesis straining our Federa court system and delaying justice for people al across
this country. This cannot continue. As Chief Justice Rehnquist warns, “Judicia vacancies cannot
remain a such high levelsindefinitely without eroding the quality of justice.” (S1255, 3/8/2000)

> SEN. LEAHY: | am chdlenging the Senate to regain the pace it met in 1998 when the committee
held 13 hearings and the Senate confirmed 65 judges.. . . Asit is, the vacancy rateisamost 10
percent . . . Epecidly troubling is the vacancy rate on the courts of gppedls, which continues at 15
percent. (S588, 2/10/2000)

> SEN. LEAHY: We have 75 vacanciesin the federd court. Prosecutors are under pressure dl the
time to move cases through because we have not confirmed the judges; we have not added the
extrajudges they need. The courts are backlogged. Y ou cannot get civil cases heard because of al
the criminal cases. (S1344, 3/9/2000)

> SEN. LEAHY: The Senate needs to congder judicia nominations promptly and to confirm
without additiona delay the many fine men and women Presdent Clinton issending us. . . .
Unfortunately, past delays mean that 26 of the current vacancies, over 40 percent, are already
judicia emergency vacancies. . . . (S2092, 3/2/99)

> SEN. LEAHY: The vacancies gap isnot being closed. . . . Judicid vacancies now stand a
approximately 8 percent of the Federa judiciary. (S11796, 10/1/99)

> SEN. DASCHLE: We have 34 nominees pending. There is no reason why every single one of
them cannot be confirmed or at least consdered in the next few months. (S1365, 3/9/2000)

> SEN. LEAHY: With 21 vacancies on the Federa appdlate courts across the country, and nearly
haf of the totd judicia emergency vacanciesin the Federd courts systemsin our appelate courts,



our courts of appeals are being denied the resources that they need. Their ability to administer
justice for the American people is being hurt. (S6567, 7/12/2000)

> SEN. LEAHY:: | notethat the vacancy rate for our Courts of Appedsis more than 12 percent
nationwide. . . . In the federd courts around the country there remain 63 current vacancies and
severd more on the horizon. . . . So long as the Senate isin session, | will urge action. (S9881-
9882, 10/5/2000)

What Democrats Said About the Senate's Duty of Advice and Consent

> SEN. LEAHY': | hope we will have a chance to vote on them, not just in committee . . . but on the
floor of the Senate. That iswhat the Congtitution spesks of in our advise and consent capacity.
That iswhat these good and decent people have aright to expect. That iswhat our oath of office
should compel Membersto do —to vote for or againgt. | do not question the judgement or
conscience of any man or woman in this Senate if they vote differently that | do, but vote.
(S11102, 9/21/99)

> SEN. SCHUMER: By nat filling vacancies, we hamper the judiciary's ability to fulfill its own
condtitutiond duties. . . . This deay makes a mockery of the Congtitution, makes a mockery of the
fact that we are here working, and makes a mockery of the lives of very sincere people who have
put themselves forward to be judges and then they hang out there in limbo. (S1211, 3/7/2000)

> SEN. LEAHY: Acting to fill judicia vacanciesis a condtitutiond duty that the Senate— and dl of
its members — are obligated to fulfill. In its unprecedented dowdown in the handling of nominees
snce the 104th Congress, the Senate is shirking its duty. That iswrong and it should end. (S7792,
6/29/99)

> SEN. KENNEDY': Over 200 years ago, the Framers of the Congtitution created a system of
checks and balances to ensure that excessive power is not concentrated in any branch of
government. The President was given the authority to nominate federa judges with the advice and
consent of the Senate. The clear intent was for the Senate to work with the President, not against
him, in this process. (S1221, 3/7/2000)

> SEN. LEAHY: We must redouble our efforts to work with the President to end the longstanding
vacancies that plague the federd courts and disadvantage all Americans. That is our condtitutiona
responsibility. (S10544, 9/8/99)

> SEN. LEAHY: There are only 100 of uswho are dected to represent aquarter of abillion
Americans. . . . Let usnot play slly parliamentary games and tell the American people we do not
have the gutsto vote . . . (S1331, 3/8/2000)

> SEN. REED: Thisisone of our enumerated duties in the Condtitution. . . . | ask my colleaguesto
take their condtitutiond duty serioudy and vote for these nominees on the basis of their objective



qudifications, and not on the basis of petty politics. This process is much too important to the
citizens of this great democracy to do otherwise. (S1356-1357, 3/9/2000)

SEN. LEAHY: One of our most important congtitutiona respongbilities as United States Senators
isto advise and consent on the scores of judicia nominations sent to usto fill the vacancies on the
federa courts around the country. | continue to urge the Senate to meet its respongibilitiesto dl
nominess. . . . We must redouble our efforts. . . . That isour condtitutiona responsihbility. It should
not be shirked. (S7532-7534, 7/25/2000)

What Democr ats Said About Treatment of Nominees

SEN. LEAHY: The American people should measure our progress by our treatment of the many
quaified nominees.. . . to the Courts of Appedls around the country. . . . That dl of these highly
quaified nominees are being needlesdy delayed is most regrettable. The Senate should join with
the President to confirm these well-qudified, diverse, and fair-minded nominees to fulfill the needs
of the Federa courts around the country. (S6567-6568, 7/12/2000)

SEN. LEAHY: We are not being responsible. We are being dishonest, condescending, and
arrogant toward the judiciary. It deserves better and the American people deserve better. . . .
Nominees deserve to be treated with dignity and dispatch. . . . We are seeing outstanding
nominees nitpicked and delayed to the point that good women and men are being deterred from
seeking to serve asfedera judges. (S10544, 9/8/99)

SEN. KENNEDY: Many of us have been concerned about the Senate’ s continuing delaysin
acting on President Clinton’s nominees to the federd courts. . . . Thiskind of partisan, Republican
sonewadling isirresponsible and unacceptable. It's hurting the courts and it’s hurting the country. .
.. The continuing delays are a gross perverson of the confirmation process that has served this
country well for more than 200 years. When the Founders wrote the Condtitution and gave the
Senate the power of advice and consent on Presidentia nominations, they never intended the
Senate to work against the President. . . . (S11102, 9/21/99)

SEN. LEAHY: We should be the conscience of the Nation. On some occasions we have been.
But we tarnish the conscience of this great Nation if we establish the precedence of partisanship
and rancor that go againgt al precedents and set the Senate on a course of meanness and
sndlness. . . . For thelast severd years, | have been urging the Judiciary Committee and the
Senate to proceed to consider and confirm judicia nominees more promptly, without the months of
delay that now accompany so many nominations. (S11795-11796, 10/1/99)

SEN. LEVIN: To keep these nominees pending for so long without hearings is unfair to the
nominees, particularly where there is no known objection and where there is no explanation for the
refusdl to grant hearings. . . . We should aso focus on nominees pending in the Judiciary
Committee, awaiting hearings or awaiting a vote by the committee after a hearing, who are left
there no matter how long they have been waiting. . . . (S9661-9662, 10/3/2000)



SEN. LEAHY: Nominees practicing law see their work put on hold while they await the outcome
of their nominations. Their families cannot plan. They areleft to twist in the wind. (S3935,
9/21/2000)

What Democrats Said About Time for Considering Nominees

SEN. LEAHY: All the talk about needing Six months or more to process and review nomineesis
just that —talk. (S7531, 7/25/2000)

SEN. LEAHY: The Judiciary Committee needs to do a better job and the Senate needs to
proceed more promptly to consider nominees reported to it. . . . The Senate needs to consider
judicid nominations promptly and to confirm without additional delay the many fine men and
women President Clinton is sending us. (S3671, 4/14/99)

SEN. DASCHLE: | believe thereisatime and aplace for us to consder any nominee and, once
having done so, we need to get on with it. | cannot imagine that anybody could justify, anybody
could rationdize, anybody could explain why, in the name of public service, we would put anyone
through the misery and the extraordinary anguish that these nominees have had to face for years.
Why would anyone ever offer themselves for public service . . . ? (S1365, 3/9/2000)

SEN. LEVIN: The Judiciary Committee held hearings for three of the nominees and gpproved
those nominations less than aweek after the nominations were received. Other nominees wait in
van for yearsjust for ahearing. That strikes me as being an arbitrary and inexplicable system,
unfair to nominees. . . and unfair to the didtricts or the circuits in which they would serve if
confirmed. | believeit is aso unfair — perhaps thisis most important of al — to the people who
await justice in their courts. (S9661, 10/3/2000)

SEN. LEAHY': [Judge Julio Fuentes'] nomination has aready been pending for over seven
months. He should get a hearing and prompt consideration. (S12689, 10/15/99)

SEN. LEAHY: If | could make arecommendation, | would join an unusud dly in that. Gov.
George W. Bush of Texas [stated that] presidentia nominations should be acted upon by the
Senate within 60 days. He said: ‘The Congtitution . . does not empower anyone to turn the process
into a protracted orded of unreasonable delay and unrelenting investigation. Y et somewhere dong
the way, that is what Senate confirmations became — lengthy, partisan, and unpleasant. It has done
enough harm, injured too many good people, and it must not hgppen again.’” Governor Bush is
right. . . . | have said the samething. (S7437, 7/21/2000)



SEN. HARKIN: | hope the Judiciary Committee and the leadership on that sde. . .will ligen to
the words of Texas Governor George Bush. He said he would call for a 60-day deadline for
judges — once they are nominated, the Senate will have 60 days to hold a hearing, to report out of
committee and vote on the Senate floor. . . . If he said he would call for a 60-day deadline, | ask
my friends on the Republican side: Why don’t we act accordingly? (S9664-9665, 10/3/2000)

What Demaocrats Said About Affording Judicial Nomineesa Vote

SEN. HARKIN: There are 22 vacanciesin our federa appealscourts. . . . These positions
should befilled with qudified individuas as soon as possible. | urge the Republican leadership to
take the steps necessary to alow the full Senate to vote up or down on these important
nominations. (S9664, 10/3/2000)

SEN. LEAHY: Let usfind away to tdl these nominees they will get a vote one way or the other. |
am not asking anybody how they should or should not vote but dlow nomineesto have avote. All
the people being nominated are extremely highly qudified lawyers and judges. They haveto put
ther lives on hold and the lives of their families on hold while they wait. . . . Vote them up, vote
them down. (S11102, 9/21/99)

SEN. DASCHLE: It isimportant that all of the nominees who are pending before the Judiciary
Committee be considered. (s11789, 10/1/99)

SEN. DASCHLE: The Republican mgority should not be alowed to cherry-pick among
nominees, dlowing some to be confirmed in weeks, while letting other nominations languish for
years. . . . Let the Senate vote on every nomination. (S11919, 10/5/99)

SEN. LEAHY: When we hold anominee up by not alowing them avote and not taking any
action one way or the other, we are not only voting “maybe’ but we are doing aterrible disservice
to the man or woman to whom we do this. They have to put their life on hold. They do not know
what is going to happen: Are they going to be confirmed, or not? (S9672, 10/3/2000)

SEN. LEAHY': Either vote for them or vote againgt them. Don't leave people . . . just hanging
forever with even getting arollcall vote. That iswrong. It is not aresponsible way and besmirches
the Senate. . . . (S9881-9882, 10/5/2000)

What Demaocrats Said About L eader ship Allowing a Controversial Vote

SEN. LEAHY: The digtinguished chairman of the Senate Judiciary Committee deserves great
credit for having gotten these nominees through our committee, notwithstanding opposition from
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some members of his own party, and for having gotten them onto the floor and on the cendar.
(S11102, 9/21/99)

> SEN. REED: | dso recognize Senator Lott for making a commitment to bring the Paez and
Berzon nominations to the Foor for avote by March 15, over the protests of certain members of
his caucus. (S1356, 3/9/2000)

> SEN. DASCHLE: | thank the mgjority leader. He and | have talked about this on severa
occasons, and it is never easy when you have dissent within your own caucus to make decisions.
He made a commitment last year, and he held to that commitment this year. He said we would
have these votes, up or down, on the confirmation of these two judicia nominees before the 15th
of March, and we are going to do that. | publicly thank him and commend him for holding to that
commitment. Itisnot easy. He has done a difficult thing, but he has done it. (S1366, 3/9/2000)

What Democr ats Said About Fairness Versus Retribution

> SEN. DASCHLE: Thereis going to be no payback. We are not going to do to Republican
nominees, whenever that happens, what they have done to Democratic nominees. Why? Because
it isnot right. Will we differ? Absolutely. Will we have votes and vote against nominees on the
bass of whatever we choose? Absolutely. But are we going to make them wait for years and years
to get ther fair opportunity to be voted on and considered? Absolutely not. That isnot right. | do
not carewho isin charge. | do not care which President is making the nomination. That is not right.
(S1365, 3/9/2000)

> SEN. HARKIN: Politics, pure rank palitics. That iswhét is going on in the Judiciary Committee
today. | hope it won't be that way if the Democrats take charge of the Senate. | am not on the
Judiciary Committee, but we tend to get in what | call a“cesspool spird,” like awhirlpool. One
sde takes over the mgority and begins to stal nominations, and then the other sde takes over, we
keep spirding down further and further to the point where any nominee for afedera court will be
held up months and perhaps even years while we await the next dection. Then our third branch of
government truly becomes a politica footbal. (S9664-9665, 10/3/2000)

Prepared by RPC Staffer Christopher Field, 224-2946



